
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on
:

o f

DONN A BRUCE AND TAMARA BRUCE :

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r  :
a  Revis ion of  a Determinat ion or  a Refund
of Personal Income & Unincorporated: Business
Taxes  under  Ar t i c le  (s )  22  & 23  

-  
o f  rhe

Tax Law for rhe year S|>oo<Rco<fuad*gr) :
L969

AFFIDAVIT OF },IAILING

Sta te  o f  New York
County of Albany

ilohn Huhn , being duly sworn, deposes and says that

xhe is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age,  and that  on the 13 day of  ocLober ,  1978,  dre served the wi th in

Notice of Decision
Tamara Bruce

by (cert i f ied) maiL upon Donn A Bruce and

{oWxqsetutxficle<ptr) the petitioner in the within proceeding,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

as fol lows: Donn A. and Tamara Bruce
185 East 85th Street
ApL.  35-D
New York, Ny 10028

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  un i ted  Sta tes  PosEa l  serv ice  w i th in  the  s ta te  o f  New york .

That deponent further says that the said addressee is the (xxpssrxea6d:{E

x0ff$SE) pet i t ioner herein and that.  the address set forth on said hrrapper is the

last known address of the 6nCgxpeCm*xqirCn:<O&>fh*) petitioner.

Sworn to before me th is

13 day of  October

rA-3 (2/76)

,  1978,



STATB OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

DONN A. BRUCE AIID TAMARA BRUCE

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of Personal Income & Unincorporated
Taxes  under  Ar t i c le  (s )  22  & 23  o f  the
Tax Law for the Year@)XXXEefi$68{q

1969

Eusiness

AFFIDAVIT OF I'IAILING

Sta te  o f  New York
County of Albany

,John Huhn , being duly sworn, deposes and says that

xhe is an employee of the Department of TaxaLion and Finance, over 18 years of

age, and that on the 13 day of October ,  lng ,  )she served the within

Notice of Decision by (cerr i f ied) mai l  upon wi l l iam G.
Geckham, CPA

(representat ive of)  the pet i t ioner in the within proceeding,

by enclosing a t . rue copy thereof in a securely sealed postpaid wrapper addressed

as fol lows: Wil l iam G. Beckham, CPA
Sui. te 1809
501 5th Avenue
New York, NIY 10017

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cusLody o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (representat ive

o f  the)  pe t i t ioner  here in  and tha t  the  address  se t  fo r th  on  sa id  wrapper  i s  the

las t  known address  o f  the  ( representa t ive  o f  the)  pe t l t ioner .

Sworn to before me th is

13 day of  October

I

rA-  3 (2 /7  6)

, L978.



STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

October t"3. 1978
J A M E S  H .  T U L L Y  J R , ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

Donn l. rnd t&mt lruco
185 Sirst 85tS Street
t$t, 35*D
nsr, !ofh, m 10018

Dclr tlr. & tlra. Bruccl

Please take notice of the Df€ltLOn
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion(s) 690 & ?1, of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within tt :rpntlu
from the date of this notice.

lnquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Petitioner's Representative

Taxing Bureau's Representat ive

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMTSSTON

In  the Mat ter  o f  the Pet i t ions

o f

DONN A. BRUCE and TAI4ARA BRUCE

for  Redeterminat ion of  Def ic ienc ies or
for Refund of Personal Income and
Unincorporated Business Taxes under
Ar t ic les 22 and 23 of  the Tax Law for
the Year  L969.

DECTSTON

Pet i t ioners,  Donn A.  and Tamara Bruce,  185 East  B5th Street

(Ap t .  35 -D) ,  New York ,  New York  10028 ,  f i l ed  pe t i t i ons  fo r

redeterminat ion of  def ic ienc ies or  for  re fund of  personal  income

and unincorporated business taxes under  Ar t ic les 22 and 23 of  the

Tax Law for  the year  1969 ( f i te  uo.  L l -B24) .

A smal l  c la ims hear ing was held before phi l ip  Mercur io ,

Hear ing Of f icer ,  a t  the of f ices of  the State Tax Commiss ion,  I \ lvo

World Trade Center, New York, New York, oD November 19, 1976 and

continued on September L6, L977. The petit ioners appeared by

Wil l iam G. Beckham, CPA. The Income Tax Bureau appeared by Peter

Crot ty ,  Ese.  (Zt lcraham Schwartz ,  Ese. ,  o f  counsel ) .

lSSUES

I .  Vfhether  Federa l  audi t  resul ts  for  L969 mav be used as a

basis  for  asser t ing New York personal  income tax against  pet i t ioners

for  sa id year ,  when there is  a  mat ter  pending wi th  the rnternal
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Revenue Service for  1968 and I97O which may resul t  in a change

in their income and expenses includable for L969.

II.  lr lhether the income received by petit ioner Donn A. Bruce

from his  sa les act iv i t ies dur ing the year  L969 is  subject  to

unincorporated business tax.

FINDINGS OF FACT

1.  Pet i t ioners,  Donn A.  and Tamara K.  Bruce,  t imely  f i led

a New york State res ident  income tax return for  the vear  L969.

Petit ioner Donn A. Bruce did not f i le a New York State unincor-

porated business tax return for  sa id year .

2.  On March 31,  L975,  the Income Tax Bureau issued two

not ices of  def ic iency,  one against  Donn A.  and Tamara Bruce for

addi t ional  personal  income tax and the other  against  Donn A.  Bruce,

which held that  h is  act iv i t ies const i tu ted the carry ing on of  an

unincorporated business; thus, the income derived therefrom was

subject  to  unincorporated business tax.  Both not ices of  def ic iency

were based on the results of an audit by the Internal Revenue

Serv i ce .

3-  Donn A.  Bruce stated that  the. io in t  Federa l  income tax

returns he f i led wi th  h is  wi fe  for  1968 and L97O were under  exam-

ination by the lnternal Revenue Service and that certain issues

had not  been resolved.  Pet i t ioners are present ly  opposing the

proposed Federa l  def ic ienc ies in  the Appel la te Div is ion of  the
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Internal  Revenue Serv ice.  The f ina l  Federa l  determinat ion may

resul t  in  a rea l locat ion of  income or  expense to the year  L969,

causing a change in  that  year 's  l iab i l i ty  even though pet i t ioners

s igned a c los ing agreement  for  L969.  Based on the foregoing,

Donn A.  Bruce mainta ined that  the Not ice of  Def ic iency issued

against  h im and h is  wi fe  should be held in  abeyance,  pending the

f ina l  Federa l  determinat ion for  1968 and L97O.

4.  Pet i t ioners,  Donn A.  and Tamara Bruce,  had a lso f i led

a claim for refund for the year L969 with the Internal Revenue

Serv ice.  Said c la im was subsequent ly  denied and pet , i t ioners

executed a c los ing agreement  for  sa id year .

5. During 1969 Donn A. Bruce was employed by Clinton Oil

Company as an assistant to the president and was in charge of

i ts New York City off ice. He did not represent any other f irm

during said period and was under the supervision and control of

the pres ident  o f  Cl in ton Oi l  Company for  L969.

6.  Pet i t ioner  Donn A.  Bruce 's  income was in  the form of

commiss ions based upon the sa les of  the company 's  secur i t ies.

However ,  sa id pet i t ioner 's  dut ies a lso inc luded the handl ing of

the company's business in New York City and the coordination of

the company 's  publ ic  re la t ions in  New York,  Washington,  D.C. ,  and

other  areas.
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7.  In  addi t ion to  the aforement ioned dut ies,  sa id pet i t ioner

also made arrangements for group and annual meetirrgs, answered

queries from stockholders and investment bankers seeking debt

and equity f inancing for the company, picked up and delivered

substantial amounts of money and securit ies, answered mail,  nego-

t ia ted wi th  d iss idents,  ass is ted in  t ra in ing sa lesmen,  and helped

to co l lect  accounts receivable.

8. During 1969 Clinton Oil Company did not withhold Federal

and New York State income and social security taxes from the

commissions paid to petit ioner Donn A. Bruce. He was reimbursed

for business expenses by the f irm. He was not covered under any

employee-related plans and he reported his income and expenses on

a Federa l  Schedule t rCrr  for  sa id year .

CONCLUSIONS OF I,AW

A. T 'hat  the adjustments made to pet i t ioners '  Federa l  taxable

income by the rnternal Revenue Service for 1969 are includable in

petit ioners' New York taxable income for said year, in accordance

with section 611 of the Tax Law. It  is noted that the execution

of the closing agreement by petit ioners constituted a f inal Federal

determinat ion for  L969 under  20 NYCRR 153.5 and that  sa id deter-

mination was required to be reported to the State Tax Commission

pursuant  to  sect ion 659 of  the Tax Law and 20 NYCRR 153.5.
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B. That suff icient direction and control was exercised

over  pet i t ioner  Donn A.  Bruce 's  act iv i t ies by the Cl in ton Oi I

Company so as to result in an employer-employee relationship.

Therefore, the income received by petit ioner Donn A. Bruce during

the year L969 from said f irm constituted compensation as an

employee exempt from the imposit ion of unincorporated business

tax,  wi th in  the meaning and in tent  o f  sect ion 7O3 (c)  o f  the Tax

Law.

C.  That  the aforesaid act iv i t ies of  pet i t ioner  Donn A.  Bruce

during L969 did not constitute the carrying on of an unincorporated

business;  thus,  h is  income der ived theref rom is  not  subject  to

unincorporated business tax in accordance with the meaning and

intent  o f  sect ion 703 of  the Tax Law.

D. That the petit ion of Donn A. and Tamara Bruce for redeter-

mination of a deficiency in personal income tax is denied and the

No t i ce  o f  De f i c i ency  i ssued  March  31 ,  L975  i n  the  sum o f  $2 ,262 .OL

is sustained, together with such addit ional interest as may be

lawful ly owing.
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E. That the petit ion of Donn A. Bruce for redetermination

of  a  def ic iency in  unincorporated business tax is  granted and

the Not ice of  oef ic iency issued March 31,  1975 in  the sum of

$1 ,249 .72  i s  cance l l ed .

DATED: Albany, New York

October  13,  I978

COMMISSION

COMMISS IONER

COMMISSIONER


